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will consider the scientific and man-
agement basis of the quota together
with the best available biological infor-
mation when we make our non-det-
riment finding. We will contact the
Scientific and Management Authori-
ties of the exporting country for fur-
ther information if needed.

§23.62 What factors are considered in
making a finding of not for pri-
marily commercial purposes?

(a) Purpose. Under Article III(3(c))
and (5(c)) of the Treaty, an import per-
mit or an introduction-from-the-sea
certificate for Appendix-I species can
be issued only if the Management Au-
thority is satisfied that the specimen is
not to be used for primarily commer-
cial purposes. Trade in Appendix-I spe-
cies must be subject to particularly
strict regulation and authorized only
in exceptional circumstances.

(b) How we make our findings. We
must find that the intended use of the
Appendix-I specimen is not for pri-
marily commercial purposes before we
can issue a CITES document.

(1) We will make this decision on a
case-by-case Dbasis considering all
available information.

(2) The applicant must provide suffi-
cient information to satisfy us that the
intended use is not for primarily com-
mercial purposes.

(3) The definitions of ‘‘commercial”
and ‘‘primarily commercial purposes’
in §23.5 apply.

(4) We will look at all aspects of the
intended use of the specimen. If the
noncommercial aspects do not clearly
predominate, we will consider the im-
port or introduction from the sea to be
for primarily commercial purposes.

(5) While the nature of the trans-
action between the owner in the coun-
try of export and the recipient in the
country of import or introduction from
the sea may have some commercial as-
pects, such as the exchange of money
to cover the costs of shipment and care
of specimens during transport, it is the
intended use of the specimen, including
the purpose of the export, that must
not be for primarily commercial pur-
poses.

(6) We will conduct an assessment of
factors listed in paragraph (d) of this
section. For activities involving an an-
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ticipated measurable increase in rev-
enue and other economic value associ-
ated with the intended use, we will
conduct an analysis as described in
paragraph (e) of this section.

(7) All net profits generated in the
United States from activities associ-
ated with the import of an Appendix-I
species must be used for conservation
of that species.

(c) Examples. The following are exam-
ples of types of transactions in which
the noncommercial aspects of the in-
tended use of the specimen may pre-
dominate depending on the facts of
each situation. The discussions of each
example provide further guidance in
assessing the actual degree of
commerciality on a case-by-case basis.
These examples outline circumstances
commonly encountered and do not
cover all situations where import or in-
troduction from the sea could be found
to be not for primarily commercial
purposes.

(1) Personal use. Import or introduc-
tion from the sea of an Appendix-I
specimen for personal use generally is
considered to be not for primarily com-
mercial purposes. An example is the
import of a personal sport-hunted tro-
phy by the person who hunted the wild-
life for display in his or her own home.

(2) Scientific purposes. The import or
introduction from the sea of an Appen-
dix-I specimen by a scientist or sci-
entific institution may be permitted in
situations where resale, commercial
exchange, or exhibit of the specimen
for economic benefit is not the primary
intended use.

(3) Conservation, education, or training.
Generally an Appendix-I specimen may
be imported or introduced from the sea
by government agencies or nonprofit
institutions for purposes of conserva-
tion, education, or training. For exam-
ple, a specimen could be imported or
introduced from the sea primarily to
train customs staff in effective CITES
control, such as for identification of
certain types of specimens.

(4) Biomedical industry. Import or in-
troduction from the sea of an Appen-
dix-I specimen by an institution or
company in the biomedical industry is
initially presumed to be commercial
since specimens are typically imported
or introduced from the sea to develop
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and sell products that promote public
health for profit. However, if the im-
porter clearly shows that the sale of
products is only incidental to public
health research and not for the pri-
mary purpose of economic benefit or
profit, then such an import or intro-
duction from the sea could be consid-
ered as scientific research under para-
graph (c)(2) of this section if the prin-
ciples of paragraph (b) of this section
are met.

(5) Captive-breeding or artificial propa-
gation programs. The import of an Ap-
pendix-I specimen for purposes of es-
tablishing a commercial operation for
breeding or artificial propagation is
considered to be for primarily commer-
cial purposes. As a general rule, import
or introduction from the sea of an Ap-
pendix-I specimen for a captive-breed-
ing or artificial propagation program
must have as a priority the long-term
protection and recovery of the species
in the wild. The captive-breeding or ar-
tificial propagation program must be
part of a program aimed at the recov-
ery of the species in the wild and be un-
dertaken with the support of a country
within the species’ native range. Any
profit gained must be used to support
this recovery program. If a captive-
breeding or artificial propagation oper-
ation plans to sell surplus specimens to
help offset the costs of its program, im-
port or introduction from the sea
would be allowed only if any profit
would be used to support the captive-
breeding or artificial propagation pro-
gram to the benefit of the Appendix-I
species, not for the personal economic
benefit of a private individual or share-
holder.

(6) Professional dealers. Import or in-
troduction from the sea by a profes-
sional dealer who states a general in-
tention to eventually sell the specimen
or its offspring to an undetermined re-
cipient would be considered to be for
primarily commercial purposes. How-
ever, import or introduction from the
sea through a professional dealer by a
qualified applicant may be acceptable
if the ultimate intended use would be
for one of the purposes set out in para-
graphs (¢)(2), (3), and (5) of this section
and where a binding contract, condi-
tioned on the issuing of permits, is in
place.

§23.62

(d) Risk assessment. We review the fac-
tors listed in this paragraph (d) to as-
sess the level of scrutiny and amount
of information we need to make a find-
ing of whether the intended use of the
specimen is not for primarily commer-
cial purposes. We give less scrutiny and
require less detailed information when
the import or introduction from the
sea poses a low risk of being primarily
commercial, and give more scrutiny
and require more detailed information
when the proposed activity poses great-
er risk. We consider the cumulative
risks, recognizing that each aspect of
the international trade has a con-
tinuum of risk from high to low associ-
ated with it as follows:

(1) Type of importer: From for-profit
entity to private individual to non-
profit entity.

(2) Ability of the proposed uses to gen-
erate revenue: From the ability to gen-
erate measurable increases in revenue
or other economic value to no antici-
pated increases in revenue or other
economic value.

(3) Appeal of the species: From high
public appeal to low public appeal.

(4) Occurrence of the species in the
United States: From uncommon to com-
mon in a controlled environment in the
United States.

(6) Intended wuse of offspring: From
commercial to noncommercial.

(e) Analysis of anticipated revenues and
other economic value. We will analyze
revenues and other economic value an-
ticipated to result from the use of the
specimen for activities with a high risk
of being primarily commercial.

(1) We will examine the proposed use
of any net profits generated in the
United States. We consider net profit
to include all funds or other valuable
considerations (including enhanced
value of common stock shares) re-
ceived or attained by you or those af-
filiated with you as a result of the im-
port or introduction from the sea, to
the extent that such funds or other val-
uable considerations exceed the reason-
able expenses that are properly attrib-
utable to the proposed activity.

(2) We will consider any conservation
project to be funded and, if the species
was or is to be taken from the wild,
how the project benefits the species in
its native range, including agreements,
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timeframes for accomplishing tasks,
and anticipated benefits to the species.

(3) We will consider any plans to
monitor a proposed conservation
project, including expenditure of funds
or completion of tasks.

(4) In rare cases involving unusually
high net profits, we will require the ap-
plicant to provide a detailed analysis
of expected revenue (both direct and
indirect) and expenses to show antici-
pated net profit, and a statement from
a licensed, independent certified public
accountant that the internal account-
ing system is sufficient to account for
and track funds generated by the pro-
posed activities.

§23.63 What factors are considered in
making a finding that an animal is
bred in captivity?

(a) Purpose. Article VII(4) and (b) of
the Treaty provide exemptions that
allow for the special treatment of wild-
life that was bred in captivity (see
§§23.41 and 23.46).

(b) Definitions. The following terms
apply when determining whether speci-
mens qualify as ‘‘bred in captivity’’:

(1) A controlled environment means
one that is actively manipulated for
the purpose of producing specimens of
a particular species; that has bound-
aries designed to prevent specimens,
including eggs or gametes, from enter-
ing or leaving the controlled environ-
ment; and has general characteristics
that may include artificial housing,
waste removal, provision of veterinary
care, protection from predators, and
artificially supplied food.

(2) Breeding stock means an ensemble
of captive wildlife used for reproduc-
tion.

(c) Bred-in-captivity criteria. For a
specimen to qualify as bred in cap-
tivity, we must be satisfied that all the
following criteria are met:

(1) If reproduction is sexual, the spec-
imen was born to parents that either
mated or transferred gametes in a con-
trolled environment.

(2) If reproduction is asexual, the par-
ent was in a controlled environment
when development of the offspring
began.

(3) The breeding stock meets all of
the following criteria:
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(i) Was established in accordance
with the provisions of CITES and rel-
evant national laws.

(ii) Was established in a manner not
detrimental to the survival of the spe-
cies in the wild.

(iii) Is maintained with only occa-
sional introduction of wild specimens
as provided in paragraph (d) of this sec-
tion.

(iv) Has consistently produced off-
spring of second or subsequent genera-
tions in a controlled environment, or is
managed in a way that has been dem-
onstrated to be capable of reliably pro-
ducing second-generation offspring and
has produced first-generation offspring.

(d) Addition of wild specimens. A very
limited number of wild specimens (in-
cluding eggs or gametes) may be intro-
duced into a breeding stock if all of the
following conditions are met (for Ap-
pendix-I specimens see also
§23.46(0)(12)):

(1) The specimens were acquired in
accordance with the provisions of
CITES and relevant national laws.

(2) The specimens were acquired in a
manner not detrimental to the survival
of the species in the wild.

(3) The specimens were added either
to prevent or alleviate deleterious in-
breeding, with the number of speci-
mens added as determined by the need
for new genetic material, or to dispose
of confiscated animals.

§23.64 What factors are considered in
making a finding that a plant is ar-
tificially propagated?

(a) Purpose. Article VII(4) and (5) of
the Treaty provide exemptions that
allow for special treatment of plants
that were artificially propagated (see
§§23.40 and 23.47).

(b) Definitions. The following terms
apply when determining whether speci-
mens qualify as ‘‘artificially propa-
gated’’:

(1) Controlled conditions means a non-
natural environment that is inten-
sively manipulated by human interven-
tion for the purpose of plant produc-
tion. General characteristics of con-
trolled conditions may include, but are
not limited to, tillage, fertilization,
weed and pest control, irrigation, or
nursery operations such as potting,
bedding, or protection from weather.
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